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DETAILED ACTION 

Application Status 

Claims 1 , 2, 6, 7, 9, 1 4, 1 6-1 8, 20-25 and 28-32 of the instant application are 
pending. Claims 17, 18, 20-25 and 28-32 are withdrawn pursuant to Applicant's 
Amendment, filed 04/14/2009. Accordingly, instant claims 1, 2, 6, 7, 9, 14 and 16 are 
presented for examination on their merits. 

Applicant's request for reconsideration of the finality of the rejection of the last 
Office Action is persuasive and, therefore, the finality of that action is withdrawn . 

Applicant's Arguments, filed 04/14/2009, have been fully considered. Rejections 
not reiterated from previous Office Actions are hereby withdrawn . The following 
rejections are either reiterated or newly applied. They constitute the complete set of 
rejections presently being applied to the instant application. 

Terminal Disclaimer 

The terminal disclaimer, filed on 04/14/2009, disclaiming the terminal portion of 
any patent granted on this application, which would extend beyond the expiration date 
of any patent granted on Application No. 10/553,671, has been reviewed and is 
accepted. The terminal disclaimer has been recorded. 



Applicant's Amendment 
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Applicant's Amendment, filed 04/14/2009, wherein a new Abstract is provided, 
claims 1, 6, 14 and 16 are amended, and claims 3-5, 8, 10-13, 15, 19, 26, 27, 33 and 34 
are canceled, is acknowledged. 

Specification 

The disclosure is objected to for the following informalities: 
A substitute specification excluding the claims is required pursuant to 37 CFR 
1.125(a) because a diagonal line on at least pages 5, 9, 99 and 103, for example, 
renders the specification illegible. 

A substitute specification must not contain new matter. The substitute 
specification must be submitted with markings showing all the changes relative to the 
immediate prior version of the specification of record. The text of any added subject 
matter must be shown by underlining the added text. The text of any deleted matter 
must be shown by strike-through except that double brackets placed before and after 
the deleted characters may be used to show deletion of five or fewer consecutive 
characters. The text of any deleted subject matter must be shown by being placed 
within double brackets if strike-through cannot be easily perceived. An accompanying 
clean version (without markings) and a statement that the substitute specification 
contains no new matter must also be supplied. Numbering the paragraphs of the 
specification of record is not considered a change that must be shown. 

The use of the trademarks IRIODIN® and RONASPHERES®, for example, on 
page 8, lines 27-29, and page 10, line 4, respectively, has been noted in this 
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application. A trademark should be capitalized wherever it appears and be 
accompanied by the generic terminology. 

Although the use of trademarks is permissible in patent applications, the 
proprietary nature of the marks should be respected and every effort made to prevent 
their use in any manner which might adversely affect their validity as trademarks. 

Appropriate correction is required. 

Claim Objections 

Claims 2, 6, 7, 9, 14 and 16 are objected to for the following informalities: 
With regard to instant claims 2, 6, 7, 9, 14 and 16, Applicant is encouraged to 

use the term "The" in lieu of "An" at the beginning of the dependent claims, i.e., "The 

antimicrobial pigment according to...". 
Appropriate correction is required. 

Response to Arguments 

Applicant's arguments, with respect to claims 1, 2, 6, 7, 9 and 14-16, previously 
rejected under 35 U.S.C. 103(a), have been considered but are moot in view of the new 
ground(s) of rejection. 

Claim Rejections - 35 USC § 103 

The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 
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This application currently names joint inventors. In considering patentability of 
the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of 
the various claims was commonly owned at the time any inventions covered therein 
were made absent any evidence to the contrary. Applicant is advised of the obligation 
under 37 CFR 1 .56 to point out the inventor and invention dates of each claim that was 
not commonly owned at the time a later invention was made in order for the examiner to 
consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 1 03(a). 

Claims 1, 2, 6, 7, 9, 14 and 16 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Senga et al. (U.S. Patent No. 6,489,01 8B2), in view of Bagala, Sr. 
(U.S. Patent No. 7,045,007B2; Cited in a previous Action), as evidenced by Seo et al. 
( Cosmetics and Toiletries® . Vol. 11 2, pages 83-90; 1 997; Cited by Applicant) and Rick 
etal. (U.S. Patent Application Publication No. 2004/01 77788A1). 

With regard to instant claims 1, 2, 6, 7, 9, 14 and 16, Senga etal. disclose, in 
column 6, lines 26-59, metallic luster pigments based on synthetic mica as a core 
material having a lower impurity content and a lower content of iron and other metal 
ions, which are a coloring factor (instant claim 9), as compared with the metallic luster 
pigments bases on natural mica. Further, in the instant excerpt, Senga et al. disclose 
that pigments based on synthetic mica have excellent transparency and are highly 
lustrous and glittering. Even further, in the instant excerpt, Senga et al. disclose 
effective examples of said pigments include pigments which are obtained by coating the 
surface of a synthetic mica with one or more metal oxides comprising titanium, as the 
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main component, and iron, comprising a metallic luster of silver, wherein the shape of 
the mica includes flat shapes, i.e., platelet-shaped (instant claim 2). 

Senga et al. fail to disclose specifically wherein the pigment comprises silver 
oxide and is obtainable by agitating at 20-45 °C, and wherein the amount of silver oxide 
is in the range of 0.001 to 10% by weight, based on the inorganic pigment. However, 
Bagala, Sr. et al. disclose, in reference claims 1-8, an effect pigment comprising metal 
oxide-coated laminar platelets in which the platelets are a mixture of about 5 to 90% 
platy glass and 90 to 5% platy mica, i.e., synthetic mica (reference column 1, line 50), 
wherein the metal oxide comprises iron oxide (inorganic colorant or dopant; instant 
claim 9) and titanium dioxide. In the instant excerpt, Bagala, Sr. etal. further disclose 
wherein the metal oxide coating comprises a plurality of layers, each of which 
comprises a metal oxide. In column 4, lines 38-52, Bagala, Sr. etal. disclose effect 
pigments constructed with a reflecting layer, i.e., silver, which is overcoated with a low 
index of refraction material typically having a refractive index from 1 .3 to 2.5, which, in 
turn, may be overcoated with a layer comprising iron and titanium dioxides. 
Additionally, in Example 45, Bagala, Sr. etal. disclose a 100 g mixture of glass flakes 
and mica stirred, or agitated, at room temperature. In the instant excerpt, Bagala, Sr. et 
al. further disclose wherein 7.87 grams [7.87 g/50 g (half of original mixture) = 0.1574% 
silver based on the inorganic pigment; instant claim 16] of silver nitrate crystals were 
added to the slurry, and the mixture was dried at 100 °C. Subsequently, 
tetraethoxysilane (silica source) is added to the slurry and stirred, at room temperature 
for 7 hours, and the product is washed and oven dried. 
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Bagala, Sr. et al. fail to disclose specifically wherein the antimicrobial pigment is 
obtainable by agitating at 20-45 °C, comprises silver oxide; however, it is not inventive 
to discover the optimum ranges or regimens by routine experimentation when general 
conditions of a claim are disclosed in the prior art. See In re Aller, 220 F.2d 454, 456, 
105 USPQ 233, 235 (CCPA 1955) and MPEP §2144.05(11). In addition, Applicant 
recites on page 13, lines 20-25, wherein similar pigments with antimicrobial activity can 
be obtained by substituting silver oxide by other antimicrobial compounds, such as 
silver nitrate . Additionally, Applicant recites on page 1 5, line 6-14, a further embodiment 
of a method for producing pigments wherein the pigments are further coated with a 
protective coating layer comprising silica, which is added to the agitated suspension and 
heated to a temperature between 60 and 90 °C. Therefore, the determination of the 
optimum characterization of the composition and temperatures, as disclosed by Bagala, 
Sr. et al., would have been a matter well within the purview of one of ordinary skill in the 
art, at the time of the invention, through no more than routine experimentation. 

Furthermore, as recited in MPEP 2113, product-by-process claims are not limited 
to the manipulations of the recited steps, i.e., obtainable by agitating at 20-45 °C, only 
the structure. "[E]ven though product-by-process claims are limited by and defined by 
the process, determination of patentability is based on the product itself. The 
patentability of a product does not depend on its method of production. If the product in 
the product-by-process claim is the same as or obvious from a product of the prior art, 
the claims is unpatentable even though the prior product was made by a different 
process." In re Thorpe, 777 F.2d 695, 698, 227 USPQ 964 (Fed. Cir. 1985). 
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Senga et al. fail to disclose specifically wherein the metallic luster pigments are 
antimicrobial; however, Seo etal. disclose, on page 83, second column, lines 3-9, 
metals and their compounds showing antimicrobial activity, such as silver. 

Senga et al. fail to disclose specifically wherein the one or more layers of 
transparent, semitransparent or opaque, selectively absorbing, nonselectively absorbing 
or nonabsorbing metal oxides, i.e., Ti0 2 , are arranged as alternating layers with the 
refractive index n > 1 .8 and n < 1 .8, or wherein the maximum deviation for the L value is 
-6 < AL < 6, and a and b are both -5 < Aa/Ab < 5. However, it is not inventive to 
discover the optimum ranges or regimens by routine experimentation when general 
conditions of a claim are disclosed in the prior art. See In re Aller, 220 F.2d 454, 456, 
105 USPQ 233, 235 (CCPA 1955) and MPEP §2144.05(11). In addition, Rick etal. 
disclose, in reference claims 1-4, 9-11 and 13-15, an interference pigment, comprising a 
flake-form substrate, i.e., synthetic mica, with successive coatings of a colorless coating 
having a refractive index of n > 1 .8, a refractive index of n < 1 .8 and an outer protective 
layer, comprising, for example, titanium dioxide (Ti02), iron oxide (Fe2C>3; dopant) and 
silver oxide (Ag 2 0). Furthermore, in Examples 1-4, Rick etal. contemplate the values of 
L, a and b. Therefore, the determination of the optimum characterization of the 
composition would have been a matter well within the purview of one of ordinary skill in 
the art, at the time of the invention, through no more than routine experimentation. 

Thus, a skilled artisan would have envisaged the instantly claimed antimicrobial 
pigment, as disclosed by Senga etal. and Bagala, Sr. etal., and evidenced by Seo et 
al. and Rick et al. One of ordinary skill in the art would have been motivated to combine 
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the teachings of the aforementioned references when seeking an antimicrobial pigment 
with low impurity content, excellent transparency and one that is visually homogeneous, 
despite the differences in thickness and refractive index of the platelet layers. It would 
have been obvious to one of ordinary skill in the art, at the time of the invention, 
because the combined teachings of the prior art are fairly suggestive of the claimed 
invention. 

Accordingly, the instant invention, as claimed in claims 1, 2, 6, 7, 9, 14 and 16, is 
prima facie obvious over the combination of the aforementioned teachings. 



Conclusion 

No claims are allowed. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to NELSON C. BLAKELY III whose telephone number is 
(571) 270-3290. The examiner can normally be reached on Mon - Thurs, 7:00 am - 
5:30 pm (EST). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Ardin H. Marschel can be reached on (571) 272-0718. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Phyllis G. Spivack/ 

Primary Examiner, Art Unit 1614 

May 18, 2009 

/N. C. B. Ill/ 
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Examiner, Art Unit 1614 



